IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE
NO. 3-83-00372
SOUTHERN | NDUSTRI AL BANKI NG

CORPORATI ON Chapter 11

N N N N N

Debt or

MEMORANDUM

This case cane to be heard upon ETB Corp.'s notions to conpe
regardi ng orders rel ating to conpensati on for professional fees and
expenses and for other relief filed April 28, 1993, and June 1,
1993. Follow ng the hearing the Liquidating Trustee and ETB Cor p.

("ETB") filed suppl enental menoranda.

At the hearing, the court expressed its concern that it
appeared the Trustee's attorneys had failed to conply with the
ternms of Order No. 409 entered on April 29, 1992, by their failure
to file quarterly fee applications. Oder No. 409 provided that
the procedure for conpensation of professionals in place prior to
the entry of Order No. 360 would be resuned fromand after Janu-
ary 9, 1992. ETB argued that the fee application procedure prior
to Order No. 360 was set forth in Order No. 108. That order autho-
rized the Liquidating Trustee to retain the firns of Bernstein
Susano, Stair & Cohen ("Bernstein, Susano”) and Frantz, MConnell
& Seymour ("Frantz, MConnell") and provided that the attorneys
woul d submit quarterly applications seeking conpensation which

woul d set forth the nature of the work perforned, the tinme devoted

1



to the task, the applicabl e charges, the anounts previously billed
and paid and any anmount for which paynent was sought, as well as

expenses.

Because three of the Trustee's other lawfirms did not submt
quarterly applications during 1992, and because there was no chal -
| enge to ETB's assertion that Oder No. 108 set forth the prior
application procedure for all the Trustee's attorneys, the court
was left with the inpression at the hearing that Order No. 409 had
been violated.' The Trustee's suppl emental nenmorandum poi nts out,
however, that Order No. 108 did not govern the application proce-
dure for Hunton & WIlians, Patrick, Beard & Sanples, P.C ("Pat-
rick, Beard") and Farris, Warfield & Kanaday ("Farris, Warfield").
Order No. 123, authorizing the enmploynent of Hunton & WIIians,
i ncorporates the procedure set forth in the application. That
procedure was described in the application as foll ows:

Monthly statenments when approved by the
Trustee shall be paid by the Trustee at the
rate of 100% of expenses and 90% of the fees
billed and approved. It is contenplated that
the attorneys will submt quarterly applica-
tions to the Bankruptcy Court. .
The order and application authorizing the retention of Patrick,

Beard i s substantially the sanme. Hence, these orders of retention

did not specifically require that quarterly applications be filed.

1A nunber of judges have over the years handl ed proceedings in the SIBC

bankruptcy case. G ven the volune of papers filed and the nunber of orders
entered by different judges in this case in the last ten years, assistance of
counsel is particularly inmportant in locating the relevant court orders and
papers which might pertain to a particular hearing or notion.
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When Farris, Warfield was retai ned, Order No. 360 governed the
fee procedure and it was paid 100%of its fees until Order No. 409
was entered. Thus, when Order No. 409 was entered, there was no

prior procedure applicable to that firm

The Trustee also points out that before the fee application
procedure was nodified by Oder No. 360, Hunton & WIIlianms and
Patrick, Beard submitted periodic applications on other than a
quarterly basis between 1986 and 1989. At no tinme during this
period did the court or any party voice objection to this proce-

dur e.

When Order No. 409 was entered, the only two firnms that had
previously been required to file quarterly applications were Bern-
stein, Stair and Frantz, MConnell. After the entry of O der No.
409, Bernstein, Stair and Frantz, MConnell resuned filing quar-
terly applications. The other firns did not file quarterly appli-
cations because the prior procedure in place before Order No. 360

did not require themto do so.

On Novenber 9, 1992, ETBfil ed an objection to the pending fee
appl i cations of Bernstein, Stair and Frantz, McConnell. It did not
object that the other firms were not filing every quarter nor did
it allege that the failureto file every quarter was a viol ati on of
Order No. 409. Rather, its objection was that the applications

were not all filed sinmultaneously.



At a hearing on Novenber 24, 1992, the court stated it pre-
ferred that all future applications be filed by a given date so
that one hearing could be held to consider all pending fee appli -
cations. Such a procedure would thereby all ow a neani ngful review
of the applications to guard agai nst duplication of services. J.
Thomas Jones, one of the Trustee's attorneys who attended the
Novenber 24 hearing, was directed to coordi nate anong all of the
Trustee's counsel a procedure by which quarterly fee applications
woul d be filed at the sane tine and to i ncorporate such a procedure
into a proposed order. Because of a di sagreenent anong the Trust-
ee's counsel and ETB' s counsel over the contents of the proposed
order, such an order was never finalized. Nevertheless, M. Jones
attenpted to coordinate the filing of fee applications so that al
t he applications woul d be brought current through the year end 1992

and filed sinmultaneously.

By February 12, 1993, all of the Trustee's other lawfirns had
submtted their applications to M. Jones. M. Jones has stated,
however, that because of concerns about preserving the attorney-
client and work product privileges, redrafting of the applications
was necessary and this was comunicated to the other firns by a
letter from M. Jones dated February 26, 1993. Thereafter, M.
Jones received revised applications from Hunton & WIIlianms and
Patrick, Beard on March 12, 1993; from Frantz, MConnell on March
25, 1993; and from Farris, Warfield on April 30, 1993. He then



filed and served these fee applications, together with his own

firms fee application, on May 3, 1993.

Considering the record inthis case together with the expl ana-
tion offered by the Trustee concerning the reason for the delay in
filing the fee applications, the court does not believe the circum
stances warrant the inposition of sanctions.? Accordingly, the
court will deny ETB's request that the court order di sgorgenment of

fees or removal of the attorneys.

In reviewwng the fee procedures in this case, however, the
court does believe the ternms of future interim paynent of the
Trustee's attorneys should be changed and that a nore substanti al
hol dback be inplenented until the court can rule upon the fee ap-
plications and objections thereto. Such a change in procedure
takes into account that a significant anount of the type of | egal
wor k now being perfornmed by the Trustee's attorneys has changed
since the Trust was originally established. In years past, there

was no dispute concerning the propriety of the |legal work being

2 Order No. 409 also states "that all quarterly applications and the

final application submtted by professionals for conpensation shall be served
upon ETB Corp. and any other parties in interest requesting sane." Although
ETB argues this provision nakes clear that all the Trustee's law firns were
ordered to submt applications on a quarterly basis, the court cannot so find
in light of the other provision of the order that reinstates the procedure for
conpensation in place prior to the entry of Order No. 360. The Trustee has
denpnstrated both by the | anguage of previous orders and past practice that the
fee appli- cation procedure in place prior to Order No. 360 did not require the
filing of fee applications on a quarterly basis by all the Trustee's law firns.
At best, Order No. 409 is anbiguous concerning the timng of the filing of fee
applications for all of the Trustee's attorneys. The anbiguity in the order
and ETB' s concern that fee applications were not being filed tinely could have
been addressed much earlier had the matter been brought to the court's atten-
tion during 1992. Instead, ETB waited approxi mately one year after the entry
of Order No. 409 to question the tinmng of the fee applications.
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perfornmed for the benefit of the Trust. Now, however, ETB contends
that Trust noneys shoul d not be used to finance litigation agai nst
it by the Trustee. These objections by a beneficiary of the Trust
shoul d be resol ved before 90%of fees are autonmatically paid by the

Trust to finance the current pending litigation.

G ven the nature and expense of the recent litigation com
menced in this case, and the amount of fees already paid to the
Trustee's law firns that have not to date been approved, the court
bel i eves that henceforth the Trustee should pay only 40% of the
fees billed until the court can rule on the quarterly fee requests.
Al so, as the Trustee receives and pays the nonthly i nvoi ces subm t-
ted by his attorneys, he shall imediately file with the court and
serve on counsel for ETB, counsel for the Commttee of Contingent
Interest Certificate Holders ("Committee"), and the United States
Trustee a statenent setting forth the anount of fees billed and t he
amount of fees paid to each law firm This procedure will allow
the court to nonitor on a nonthly basis the amount of fees being
pai d pursuant to the 40% hol dback procedure. The court may deci de
at any tine in the future to either increase or decrease the hol d-

back.

Turning nowto the other issues raised regardi ng the adequacy
of the fee applications, ETB conplains the applications are not
supported by item zed statenents of services thus precluding a
meani ngful review. The Trustee nakes a bl anket claimthat disclo-

sure of the statenents of item zed services woul d di sclose privi-

6



| edged attorney-client i nformati on and att orney wor k product i nfor-
mation. The Trustee requests the court to inplenent a procedure to
shield such information from ETB. The item zed statenents have

been disclosed to the U S. Trustee.

The court agrees with ETB that any attorney-client privilege
was wai ved when the item zed statenents were disclosed to the U. S.
Trustee, athird party. United States v. Arerican Tel. & Tel. Co.,
642 F.2d 1285 (D.C. Gr. 1980); 8 CHARLES A. WRIGHT & ARTHUR R. M LLER,
FEDERAL PRACTICE AND PROCEDURE § 2016 (1970). Hence, the attorney-
client privilege is inapplicable to the item zed statenents sup-

porting the pending fee applications.

As to the claimof attorney work product, a disclosure of a
docunent to a third person does not wai ve the work product i mmunity
unl ess it has substantially increased the opportunities for poten-
tial adversaries to obtain the information. Stix Prods. v. United
Merchants & Mrs., 47 F.R D. 334 (S.D.N. Y. 1969); 8 CHARLES A. WRI GHT
& ARTHUR R. M LLER, FEDERAL PRACTICE AND PROCEDURE § 2024 (1970). The
di sclosure nade to the U S. Trustee does not substantially increase

the opportunity for ETB to obtain the informtion.

Even t hough a particul ar docunent or thing may be covered un-
der the work product doctrine, this does not nean it is forever
shiel ded fromdiscovery. It will still be ordered produced if the

party seeking disclosure can nake a sufficient show ng of neces-



sity. 8 CHARLES A. WRIGHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE

§ 2025 (1970).

The court has not yet been provided with the item zed state-
ments of services at issue. ETB argues such statenments cannot be
t he subject of the work product doctrine because the statenents
were not prepared in anticipation of litigation. The court dis-
agrees. It has been held that attorney fee vouchers may revea
strategi es devel oped by counsel in anticipation of or preparing for
[itigation and that such conmuni cati ons are subject to the attorney
wor k product doctrine. Indian Law Resource Ctr. v. Department of
Interior, 477 F. Supp. 144, 148 (D.D.C. 1979). This, however, does

not solve the problemfacing the court.

Al though a party to a lawsuit would not be entitled to dis-
cover the other party's attorney fee statenents that detail attor-
ney services during the course of litigation, item zed statenents
of services nmust be submtted to support aninterimfee application
in a bankruptcy case and in this case. Fee applications, of
course, are subject to notice and hearing so that interested par-
ties may be heard regarding the propriety of the fee request.
Before a party can properly evaluate a fee application, it needs to
exam ne an item zed statenent of services supporting the applica-
tion. Hence, the court is faced with attenpting to accommodate
both the interests of the attorney work product doctrine in con-
nection with the pendi ng adversaries and the interests of a full,

conplete, and fair hearing on the fee applications.
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To accommodate these interests, the court wll allow the
Trustee's attorneys twenty days to file both a redacted and com
pl et e statenent of services supporting their fee applications. The
conpl ete statenent of services shall be filed under seal and the
redact ed st atenment of services shall be filed and served on counsel
for ETB and counsel for the Conmttee. Unless the Trustee's attor-
neys reasonably believe that disclosure of a particular entry w |
somehow prej udi ce the Trustee i n conducting the pending litigation,
redaction shoul d not be made. An affidavit or affidavits shoul d be
submtted for in canera revi ewthat expl ains why di scl osure of any
redacted material would prejudice the Trustee. |In making any re-
dactions, the Trustee's counsel shoul d heed t he advi ce contained in
Inre CF &1 Fabricators, 131 B.R 474 (Bankr. D. Utah 1991) that
extreme care shoul d be taken when redacting portions of the item
i zed statements since deletions nust not elimnate entries that
shoul d reasonably appear on public applications. ld. at 487.
After the court has had the opportunity toreviewthis material, it
wi || decide whether any or all of the redacted material should be

di scl osed.

A simlar procedure shall be followed for future item zed
statenents the Trustee contends are subject to either the attorney-
client privilege or work product doctrine. |In each instance, an
affidavit or affidavits should be filed for in camera review that

expl ains the basis for the redacted entries.



If the court ultimately awards interi mconpensation based in
part on redacted material, such an award will, of course, be sub-
ject to a final review and hearing after the litigation in this
case has been concluded and no further reason exists for keeping

portions of the item zed fee statenents confidenti al

An order will enter in accordance with this nenorandum t hat
addresses the matters di scussed herein and di sposes of the other
matters that were the subject of the hearing conducted on July 8,

1993.

JOHN C. COX
United States Bankruptcy Judge
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